Annex 2 – Proposed changes to the main body of the SEC

Proposed Changes to SEC Section A

	4G North/Central/South
	is a Region, and refers to the Geographical Regions covering the north of Great Britain, central Great Britain and the south of Great Britain and the use of 4G mobile communications technology in those Geographical Regions.

	LRR North
	is a Region, and refers to the Geographical Region covering the north of Great Britain and the use of long-range radio telecommunications in that Geographical Region (and where the term North is used in Appendix AD (DCC User Interface Specification) it shall be read as referring to LRR North).

	Region
	means a combination of Geographical Region and Communications Technology as follows:
(a) 	LRR North;
(b) 	2G/3G Central;
(c) 	2G/3G South; and
(d) 	4G North/Central/South.
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Proposed Changes to SEC Section F9
F9 CATEGORIES OF SMETS2+ COMMUNICATIONS HUB RESPONSIBILITY
All references to "Communications Hubs" in this Section F9 are references to "SMETS2+ Communications Hubs".
Overview
F9.1 The reason for the return of each returned Communications Hub, or for its loss or destruction, shall be determined in accordance with this Section F9.
F9.2 The Party which returns a Communications Hub to the DCC shall specify the reason for the Communications Hub’s return. The Party which notifies the DCC of a Communications Hub’s loss or destruction shall specify the reason it was lost or destroyed. In any such case, such Party shall specify the reason in accordance with the CH Support Materials.
F9.3 The reason specified by the relevant Party pursuant to Section F9.2 shall be subject to any contrary determination in accordance with this Section F9.  
F9.4 The reason for the return of a Communications Hub, as finally determined in accordance with this Section F9, shall be used to determine the applicable category of responsibility (as described in Section F9.4), which is then used for the purposes of calculating the Charges (or adjustments to the Charges in accordance with this Section F9).
Reasons
F9.5 The reasons that apply for the purposes of this Section F9 are as follows: 
(a) [not used];
(b) return of a Communications Hub to the DCC due to a Special Second-Fuel Installation; 
(c) return of a Communications Hub to the DCC due to a Special WAN-Variant Installation; 
(d) loss or destruction of or damage to a Communications Hub, which occurred while the relevant Party was responsible for such risk and which was caused otherwise than by a breach of this Code by the DCC or a CH Defect; 
(e) return of a Communications Hub to the DCC, other than where another reason under this Section F9.5 applies;
(f) that the Communications Hub has a CH Defect;
(g) loss or destruction of or damage to a Communications Hub caused by a breach of this Code by the DCC; 
(h) rejection of a Communications Hub in accordance with Section F6.10 (Rejected Communications Hub Products); and
(i) return of a Communications Hub to the DCC where requested by the DCC under Section F8.1 (Product Recall / Technology Refresh).
Categories of Responsibility
F9.6 For the purposes of this Section F9 and the Charging Methodology:
(a) each of the reasons described in Sections F9.5(d) and (e) constitute a “CH User Responsibility”, and where the Party required to do so under Section F9.2 fails to specify a reason in accordance with that Section the reason shall be deemed to be a CH User Responsibility; 
(b) each of the reasons described in Sections F9.5(f) and (g) (where they apply prior to completion of the installation of the Communications Hub at a premises in accordance with the CH Installation and Maintenance Support Materials) and Section F9.5(h) constitute a “CH Pre-Installation DCC Responsibility”;
(c) each of the reasons described in Sections F9.5(f) and (g) (where they apply following completion of the installation of the Communications Hub at a premises in accordance with the CH Installation and Maintenance Support Materials) constitute a “CH Post-Installation DCC Responsibility”; 
(d) the reason described in Sections F9.5(i) constitute a “Product Recall or Technology Refresh”; and
(e) the reasons described in Sections F9.5(b) and (c) do not need to be categorised, as they do not directly give rise to a Charge or an adjustment to the Charges under this Section F9. 
CH Fault Diagnosis
F9.7 The DCC has the right to examine and test returned Communications Hubs and to investigate the cause of any damage to or loss or destruction of Communications Hubs to verify whether the reason given by a Party pursuant to Section F9.2 is correct (being “CH Fault Diagnosis”). 
F9.8 The DCC shall undertake CH Fault Diagnosis in accordance with the process for the same described in the CH Installation and Maintenance Support Materials (which may include sampling and extrapolation of results based on sampling). 
F9.9 The DCC shall, within 10 days after the return of Communications Hubs or notification of their loss or destruction by a Party, notify that Party (via the CH Ordering System) if the DCC intends to undertake any CH Fault Diagnosis in respect of those Communications Hub.
F9.10 In the absence of a notification in accordance with Section F9.9, the reason given by a Party in accordance with Section F9.2 in respect of the Communications Hubs in question shall be deemed to be correct.
F9.11 Provided the DCC has first given notice in accordance with Section F9.9, where the DCC disputes the reason given by a Party pursuant to Section F9.2 in respect of any Communications Hubs, the DCC shall provide to the Party a report setting out the DCC’s analysis of why the reason given by the Party is not correct.
F9.12 Where the DCC does not provide a report to the Party in accordance with Section F9.11 within 35 days after the DCC’s notice to a Party under Section F9.9, the reason given by the Party in accordance with Section F9.2 in respect of the Communications Hubs in question shall be deemed to be correct.
F9.13 Unless the Party notifies the DCC of the Party’s objection to the DCC’s analysis within 35 days after receipt of a report in accordance with Section F9.11, the analysis set out in the report shall be deemed to be correct.
F9.14 Where the Party notifies the DCC of an objection within the time period required by Section F9.13, then either of them may refer the matter to the Panel for determination (which determination shall be final and binding for the purposes of this Code). Where the Panel is unable to determine the reason for a Communications Hub's return, then the reason given by the relevant Party under Section F9.2 shall be deemed to be correct.
Reporting on DCC Faults
F9.15 The DCC shall report to the Panel and the other Parties on the number of Communications Hubs for which the reason for return, loss or destruction is determined in accordance with this Section F9 to have been a CH Pre-Installation DCC Responsibility or a CH Post-Installation DCC Responsibility. The DCC shall report in respect of successive periods of three months (starting with the month in which Communications Hubs are first delivered pursuant to this Section F). Such report shall include a supporting explanation of the circumstances that gave rise to such instances of CH Pre-Installation DCC Responsibility or CH Post-Installation DCC Responsibility. Where the DCC is disputing (under CH Fault Diagnosis) whether an instance of CH Pre-Installation DCC Responsibility or CH Post-Installation DCC Responsibility has arisen, the DCC shall not include those instances until the matter is finally resolved (under CH Fault Diagnosis). 
Compensation for CH Type Faults
F9.16 Where the reason for a Communications Hub’s return, loss or destruction is determined in accordance with this Section F9 to have been a CH Post-Installation DCC Responsibility, then a “CH Type Fault” shall be said to have occurred in respect of that Communications Hub (at the time of such return or notification, and in respect of the Party making such return or notification). In Sections F9.17, F9.18 and F9.18A, the references to 'Communications Hubs' shall be limited, in respect of each Region, to Communications Hubs of the WAN Variant that are (or were) capable of being ordered in respect of that Region. 
F9.17 Section F9.18 potentially applies to the LRR North, 2G/3G Central and 2G/3G South (but not 4G North/Central/South). Section F9.18A potentially applies to 4G North/Central/South (but not the other Regions). Section F9.18 or F9.18A (as applicable) shall apply in respect of a Region and a calendar year, where the number of CH Type Faults relating to that Region, and occurring during that calendar year, exceeds 0.5% of the total number of Communications Hubs that are installed at premises within that Region, as at the end of that calendar year.
F9.18 Where this Section F9.18 applies in respect of a Region and a calendar year, the DCC shall be liable to pay to Parties collectively an amount of liquidated damages equal to the positive amount (if any) calculated as follows:
(a) 	£50.00; multiplied by
(b) the Consumer Prices Index for April of that calendar year, divided by the Consumer Prices Index for September 2013; multiplied by 
(c) 	(i) the number of CH Type Faults relating to that Region and occurring during that calendar year; less (ii) 0.5% of the total number of Communications Hubs that are installed at premises within that Region as at the end of that calendar year; less (iii) the number of CH Type Faults relating to that Region and occurring during that calendar year for which the DCC is liable to pay a CH Batch Fault Payment.
F9.18A  Where this Section F9.18A applies in respect of a Region and a calendar year, the DCC shall be liable to pay to Parties collectively an amount of liquidated damages equal to the positive amount (if any) calculated as follows: 
(a)	£55.55; multiplied by
(b) 	the lower of (i) or (ii) where (i) is 1.25 and (ii) is the Consumer Prices Index for April of that calendar year, divided by the Consumer Prices Index for April 2021; multiplied by
(c) 	(i) the number of CH Type Faults relating to that Region occurring during that calendar year; less (ii) 0.5% of the total number of Communications Hubs that are installed at premises within that Region as at the end of that calendar year; less (iii) the number of CH Type Faults relating to that Region and occurring during that calendar year for which the DCC is liable to pay a CH Batch Fault Payment.
F9.19 The aggregate amount (if any) payable by the DCC under Section F9.18 in respect of a Region and a calendar year shall be payable by the DCC to each Party (the amount payable to each Party being a “CH Type Fault Payment”) pro-rated in proportion to:
(a) the number of CH Type Faults (across all Regions) which occurred in respect of that Party during that calendar year, less the number of CH Type Faults (across all Regions) which occurred in respect of that Party during that calendar year for which the DCC is liable to pay a CH Batch Fault Payment; as compared to
(b) the total number of CH Type Faults (across all Regions) which occurred in respect of all Parties during that calendar year, less the number of CH Type Faults (across all Regions) which occurred in respect of all Parties during that calendar year for which the DCC is liable to pay a CH Batch Fault Payment.
Compensation for Batch Faults
F9.20 A “CH Batch Fault” shall occur in respect of a Delivery Batch where:
(a) the number of CH Type Faults which occur in respect of a Communications Hub forming part of that Delivery Batch, and which occur within 12 months following completion of the installation of that Communications Hub; exceeds 
(b) 10% of the number of Communications Hubs comprising that Delivery Batch.
F9.21 Where a CH Batch Fault occurs in respect of a Delivery Batch, the DCC shall be liable to pay to each Party an amount of liquidated damages (being a “CH Batch Fault Payment”) equal to:
(a) for LRR North, 2G/3G Central and 2G/3G South:	
(i) £50.00; multiplied by
(ii) the Consumer Prices Index for April of that calendar year, divided by the Consumer Prices Index for September 2013; multiplied by 
(iii) 	the number of CH Type Faults which occurred in respect of that Party and a Communications Hub which formed part of that Delivery Batch, and which occur within 12 months following completion of the installation of that Communications Hub.
(b) for 4G North/Central/South:
(i) £55.55; multiplied by
(ii)  the lower of (A) or (B) where (A) is 1.25 and (B) is the Consumer Prices Index for April of that calendar year, divided by the Consumer Prices Index for April 2021; multiplied by
(iii) the number of CH Type Faults which occurred in respect of that Party and a Communications Hub which formed part of that Delivery Batch, and which occur within 12 months following completion of the installation of that Communications Hub.
Payment of Type Fault and Batch Fault Compensation
F9.22 The DCC shall include each CH Type Fault Payment and each CH Batch Fault Payment payable to a Party as a credit in favour of that Party under the DCC’s Invoices (so as to reduce the Charges payable by that Party).
Compensation for Product Recall or Technology Refresh
F9.23 Where the reason for a Communications Hub’s return is determined in accordance with this Section F9 to have been a Product Recall or Technology Refresh, then the DCC shall (notwithstanding Section M2.8 (Exclusion of Other Liabilities)) be liable to each other Party for the reasonable costs and expenses incurred by that Party in:
(a) any corrective action taken by that Party in accordance with this Code or other Laws and/or Directives (including any withdrawal or recall activities); and/or
(b) notifying or warning Energy Consumers of any corrective action taken by the DCC and/or any other Party (and providing Energy Consumers with relevant information regarding such corrective action).
Damage Caused by Defective Communications Hubs
F9.24 Where a CH Defect causes loss of or damage to physical property (including loss of or damage to Systems, and loss or corruption of Data), such loss or damage shall be deemed to have been caused by a breach of this Code by the DCC, including for the purposes of M2.5 (Damage to Physical Property). 
Exclusive Remedies for Site Visits
F9.25 Notwithstanding Sections F9.24 and M2.6(a) (Recovery of Loss which is Expressly Permitted), no Party shall be entitled to recover from the DCC any costs or expenses incurred in attending a premises for the purposes of repairing or replacing any Devices damaged or destroyed as a result of a CH Defect. This Section F9.25 is without prejudice to the CH Type Fault Payments, CH Batch Fault Payments, and compensation under Section F9.23 in respect of Product Recall or Technology Refresh.
Exclusive Remedy for Damaged or Lost Communications Hubs
F9.26 No Party shall have any liability to the DCC for damage to, or loss or destruction of, Communications Hubs. This Section F9.26 is without prejudice to the Charges payable in respect of the Communications Hub Services.
